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CCity of Oxford 
Community Development Department 

STAFF REPORT 
 

Board of Zoning Appeals   
          
                    

 

Case # BZA--2020--044   JJuly 15,  2020    
 
 
APPLICATION 

Applicant: Mark Weisman 
Location: 36 East High Street 
Owner: 36 East High Street LLC 
  
Action Request: Variance to Section 1143.10(c)(2) front yard setback 

  
Current Use: Bar/Music Entertainment Venue 
Zoning: UP Uptown District 
Surrounding Land Uses: Commercial / Mixed Use / Church  
  

 
BACK GROUND 
Brick Street is a popular entertainment venue in Oxford, offering drinks, food, and live music in a primarily 
indoor setting.  Owner Mark Weisman has requested relief from the required 16.5-foot front yard setback in 
the UP Uptown District for the purpose of replacing an existing covered patio with a new skydeck, thus 
allowing patrons to socialize with one another on a second story platform above ground level. The UP 
Uptown District requires a 16.5-foot front yard setback from all streets, except on High Street where 
buildings may be built directly abutting the public right-of-way. Observing that the subject property is a 
corner lot abutting both High Street and Poplar Street, the setback is only taken from the Poplar Street 
frontage. The applicant indicates in his narrative that the COVID-19 pandemic has spurred the need to 
spread patrons out across more floor area, as a more favored option in lieu of decreasing the occupant load 
inside the main building.  
 
The site at 36 East High Street has undergone two (2) variance case reviews in the past relative to the 16.5-
foot setback area. The first case, approved by the BZA on August 27, 1992, reduced the required setback along 
Poplar Street to “four feet more or less” in order to accommodate a new dumpster enclosure in the northeast 
corner of the site which still exists to this day. A more recent second case, approved by the BZA on September 
30, 2002, approved the conversion of an open-air seating area into a covered patio occupying the entire 16.5-
foot setback; this variance was approved on condition that: (1) the patio enclosure would remain an open air 
structure; and (2) the wrought iron proposed at the time would not be replaced with any kind of solid barrier. 
Subsequent COA approvals eventually allowed the painted concrete block and glass tile that encloses the 
patio today, as well as the installation of metal fencing at the corner of High and Poplar Streets. 
 
DESCRIPTION 
The applicant’s requested variance can be summarized as follows: 
 

Requirement Code Section Standard  Proposal 

Minimum Front Yard Setback  1143.10(c)(2)  16.5 feet 0 feet 

Explanation: The UP Uptown District requires a 16.5-foot minimum front yard setback along all streets, except 
High Street where at least 70% of a building must meet the right-of-way line. The requested variance is a 1100% 
reduction, essentially eliminating the requirement altogether. Although this is the exact same numerical reduction 
previously approved in 2002, staff finds that a new approval by the BZA is required due to two (2) factors: (1) the 



BZA-2020-04   

proposed project increases the number of stories beyond the scope of patio plans that went with the 2002 
decision; and (2) the proposed skydeck extends 17 feet further south from the current patio roof overhang, to 
occupy an area currently open to the sky.  
 

 
SSTAFF RECOMMENDATION 
If the BZA determines that difficulties exist which are sufficient to warrant the variance, the staff 
recommends that the BZA cite any new or different specific evidence not yet identified and approve the 
variance request. At the time of this report, sstaff believes more evidence is needed in order to support the 
variance request to allow for a reduction in the front yard setback. 
 
If the BZA does approve the variance it can make separate findings and attach any appropriate conditions it 
deems necessary as permitted by Section 1139.02(d)(2). 
 
COMMENT FORMS 
Notification was mailed to property owners within 200 feet and a sign was placed on the property. The 
notice specifically addressed possible changes to the date, location and format of the meeting due to the 
COVID-19 pandemic, including the possibility of a video conference and/or teleconference format. No 
official public comments have been received as of this writing.  
 
DEPARTMENT COMMENTS 
Below are comments from City departments: 
 

Department Respondent Response 

Economic Development Jessica Greene, Assistant City Manager Returned with Comments 

I believe that sky decks are a positive amenity in a community and support economic development. They provide a fun, 
outdoor atmosphere and if done properly and safely, can add a pleasant atmosphere for a community. I support this proposal 
and hope that this roof top/ lofted restaurant and/or recreational space concept is supported. 
 

Engineering Scott Otto, City Engineer Returned without Comments 

 

Fire John Detherage, Fire Chief Returned with Comments 

Brick St. is a popular location for calls for EMS and police service which a vast majority, if not all, are alcohol consumption 
related. I would have to expect that a second floor patio would only increase these issues. More than once we have responded 
to this location and found patrons that have fallen or been pushed from the second floor balcony inside. I can only imagine 
that this type of behavior would happen in this proposed outdoor area also. 
 

Police John Jones, Police Chief Returned with Comments 

1. We currently work closely with bar staff to ensure security measures are in place and have no reason to believe this would 
change. In order to avoid additional burdens on public safety, the business would need to provide additional staff to 
monitor the upper deck, as they do the current patio.   

 
2. In addition to security staff, I would want to ensure the fence/railing is high enough.  If there is a way to prevent items 

from being thrown or dropped from the second floor deck, they should be taken.     
 
3. If occupancy is not increasing, and this allows for patrons to space out more, this would increase safety in the 

establishment. 
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BBZA SITE HISTORY 
There are two prior BZA cases available in City records for this property, as outlined in the table below: 
 

Request Case No. Standard  Granted 

Variance to Minimum Side Yard Setback  BZA-05-1992  16.5 feet 4 feet more or less 
Explanation: Reduced setback from Poplar Street granted by the BZA in order to comply with the City’s 
requirement for a refuse container storage area, given that the building already occupied nearly 100% of the real 
property. Variance granted on August 27, 1992 by a 4-0-0 vote. The Code at the time defined a front setback for a 
corner lot as being measured from the shortest lot line … which abuts upon a street; therefore, the setback from Poplar 
was construed as being from the side rather than the front. 
 

Variance to Minimum Front Yard Setback   BZA-14-2002  16.5 feet 0 feet 
Explanation: Setback from Poplar Street granted by the BZA to allow a previous patio seating area (open to the sky, 
identified in the staff report as a sidewalk café) to be converted to a covered open-air patio. Variance granted on 
September 30, 2002 by a 3-1-0 vote, subject to 2 conditions. As is current policy in the current Oxford Zoning Code, 
at the time corner lot front yards were measured from both abutting streets.  
 

 
ANALYSIS 
The burden of proof is upon the Applicant to present reliable and substantial evidence that supports the 
request for variance (Section 1139.02(c)(1)). Furthermore, the BZA must find that practical difficulties exist 
that would render strict application of the Code unreasonable (Section 1139.02(c)(2)). In determining 
whether such difficulties exist which are sufficient to warrant the variance, the Board shall use the attached 
eight decision criteria (A-H) in its deliberation. See the enclosed narrative addressing the review criteria 
from Mr. Weisman. Staff’s review of the criteria is included below: 
 
Regarding CCriterion A, w hether the property in question will yield reasonable return or whether there 
can be any beneficial use of the property w ithout the variance:  The property’s previous and continued 
use as an entertainment value is sufficient to demonstrate that there can be beneficial use of the property 
without the variance. The purpose of the request, as stated by the applicant, is to reduce indoor occupancy 
in response to the current pandemic. However, staff feels the evidence contributed is insufficient to 
demonstrate this criterion supports the variance request because the owner/applicant would have to be 
deprived of reasonable economic return. Denying the variance would not deprive the owner of continuing to 
operate the business under the current setup and conditions, which may or may not continue to yield a 
return that is reasonable. 
 
Regarding CCriterion B, wwhether the variance is substantial:  The applicant is asking for a 1100% decrease 
(elimination) of the front yard setback. On its face, staff finds this numerical adjustment to be a substantial 
request. However, in consideration of the current covered patio’s previous approval by the BZA in 2002, this 
raises the question of whether the substantiality of the request should be applied to the overall scope of the 
project, or only to those portions that increase the bulk, scale and scope of the current patio amenity; staff 
advises the BZA that they may weigh this criterion from either perspective. The overall height of the 
replacement structure is estimated to be only about 1 foot taller (the previous plans depict the roof ridge at 
a 15 foot height from grade, while the tallest feature on the proposed project measures right above 16 feet). 
Despite this minimal change in overall height, staff finds the intensity of the use would increase in a vertical 
fashion by adding a second story not currently in existence.  
 
Regarding CCriterion C, ww hether the essential character of the neighborhood w ould be substantially 
altered or w hether adjoining properties w ould suffer a substantial detriment as a result of the 
variance:  Oxford’s Uptown district is characterized by a plethora of locations, including restaurants, bars 
and other venues for social activity and entertainment, especially for college students. A sky deck feature 
could serve to further complement Brick Street as a popular Oxford venue. As of the writing of this report, 
staff does not believe adjoining properties will suffer any additional detriment through the granting of this 
variance to allow for a second story sky deck. 
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Regarding CCriterion D, ww hether the variance would adversely affect the delivery of governmental 
services (i.e.  water,  sew er,  garbage):  Community Development staff advises the BZA to rely upon 
comments from the Fire Chief and Police Chief in consideration of this criterion. 

Regarding CCriterion E,  w hether the property owner purchased the property with k nowledge of the 
zoning restriction: Mr. Weisman’s narrative clarifies that he was aware of the restriction, and this request 
serves as an extension of the project scope approved in 2002. 

Regarding CCriterion F, wwhether the property owners’  predicament feasibly can be obviated through 
some method other than a variance:  The owner makes clear in his narrative that the predicament faced is 
the COVID-19 pandemic, necessitating a policy of spreading out patrons to lessen chances for transmission 
of the virus. However, hint is also given at the “long-term future of the establishment,” thus the request 
appears to be intended not only to combat the current economic hardship posed by the pandemic but also 
serve as a substantial permanent improvement for years to come.  

Regarding CCriterion G, ww hether the spirit and intent behind the zoning requirement would be 
observed and substantial justice done by granting the variance:  The spirit and intent of the 16.5-foot 
setback appears to be an aesthetic one, as the community has opted for wider corridor envelopes along its 
side streets as compared to the primary thoroughfare along High Street. Various variances and construction 
projects have been allowed to occur within the front setback areas of Uptown side streets in the past, 
including such examples as the addition at 45 East High Street and the municipal parking garage. However, 
the concept of a standalone open-air deck along the frontage of any side street and within the front setback 
would be new territory for Oxford’s Uptown district.  

Regarding CCriterion H, aany other relevant factor: There are no other factors staff believes warrant 
comment, but the BZA may rely on other evidence contributed by the applicant during the hearing in making 
a determination on whether to grant the variance. 

SUBMITTED BY:   
 

 
________________________________  
Zachary Moore, AICP 
Planner, Community Development Department 

 
DATE:  July 6, 2020 
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BBZA MOTION FOR VARIANCES 
 

With regard to the Request for Variance #  BZA 2020-04, being a Variance to Section 1143.10(c)(2), front 
yard setback at 36 East High Street. 
 
   
Mr./Ms. _____________________ hereby moves that the Board adopt and make the following findings of fact: 

A. The property in question ((will / w ill not) yield a reasonable return or ((can / cannot) be used 
beneficially without the variances because:____________________________________________ 

  
B. The variance ((is / is not) substantial because:__________________________________________  

  
C. The essential character of the neighborhood ((would / would not) be substantially altered by the 
 variance and adjoining properties (would / would not) suffer a substantial detriment as a result of 
 the variance because:_____________________________________________________________ 

  
D. The variance ((would / w ould not) adversely affect the delivery of governmental services (i.e. 
 water, sewer, garbage, etc.) because:________________________________________________  

   
E. The property owner ((did / did not) purchase the property with knowledge of the zoning 
 restriction because:_______________________________________________________________  

  
F. The property owner’s predicament ((can / cannot) feasibly be obviated through some method 
 other than a variance because:______________________________________________________  

 
G.  The spirit and intent behind the zoning requirement ((would / would not) be observed and 
 substantial justice done by granting the variance because:________________________________  

   
H. Other relevant factors, if any, considered include:______________________________________    

 
  
It is further moved that after considering and weighing these factors, the Board should find that practical 
difficulty (is/is not) shown sufficient to warrant granting the Variance requested, and that the Variance 
should be accordingly (APPROVED / DENIED / APPROVED WITH THE FOLLOWING CONDITIONS). 
The conditions for approval, if any, include: 
 
 
Motion Seconded by: Mr. / Ms. ____________________. 
Vote: Aye_________________ Nay:_________________ 
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PROJECT INFO
DESCRIPTION OF PROJECT:
PROVIDE A 85' X 15'-6" PLATFORM ON EXISTING TUBE
STEEL COLUMNS AND CONCRETE FOOTINGS.  TWO
ADDITIONAL FOOTINGS WILL BE ADDED FOR THE
ADDITIONAL COLUMN BAY.

ZONING INFORMATION:
CITY OF OXFORD

BUILDING CODE INFO:
OHIO BUILDING CODE 2017
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